Your WarrantyJMayj
Be Longérdljhan)

By Tim Ducar

Many residential roofing contractors have told me that
they limit their warranties to two years. They do this
to mirror the jurisdiction of the Registrar over defective
construction.  Contractors can limit their express
warranties to two years by stating in the contract with
the customer that the warranty lasts for two years.

However, the law implies warranties—that is, warranties
that exist because the law says they exist, not because
parties to the contract have agreed upon the warranty.
Three examples include Lemon Laws (e.g.: if you
purchase a defective car that cannot be fixed within
four attempts, you can obtain a refund), Warranties of
Merchantability (e.g.: the seller of an item warrants the
item is worthy of being sold) and Fitness for a Particular
Purpose (e.g.: the seller warrants that a item sold will
work for a specific use).

If you never have a workmanship
issue, you never install roofs.

Warranty issues can be avoided but
not eliminated.

As to residential contractors, the law implies warranties
of good workmanship and habitability upon them. The
implied warranty of good workmanship and habitability
can be claimed by purchasers of new housing as well
as subsequent purchasers of a residence. As to the
subsequent purchasers, the warranty applies to defects
that could not have been discovered with a reasonable
inspection prior to its purchase, Because a claim based
upon this implied warranty is six years from the date
of discovery of the defect, your company’s exposure to
a lawsuit could be lengthy. The implied warranty of
good workmanship and habitability cannot be waived by
a contract provision.

For example, assume you re-roof a residence. After the
third year, the homeowner alleges that your workmanship
was substandard. The homeowner waits five more years,
and then files a lawsuit against your company. Because
the homeowner filed the lawsuit within six years of the
date of discovery the alleged defect, the lawsuit will be

timely.

However, there is a cut off to your liability. Under Arizona
law, any lawsuit based upon a claim of poor residential
workmanship or habitability must have been commenced
within nine years. As a result, after nine years, your
company cannot be sued by your customer for breach
of the implied warranty of workmanship or habitability,
irrespective of when your customer discovers the
allegedly defective work.

If you never have a workmanship issue, you never
install roofs. Warranty issues can be avoided but not
eliminated. If you are notified of a workmanship issue,
and your company performed the work within the prior
nine years, it is best listen to your customer and try to do
what is necessary to repair the roof. On the other hand,
assuming you only have an express warranty of two years
in your contract, the customer may not know that his or
her implied warranty extends past your explicit two year
warranty. In that case, you may find that you can use
your customer’s ignorance to your advantage. ¢}

Timothy D. Ducar is an attorney practicing primarily in
the area of construction law and business litigation. He
practices in Arizona, California, Nevada and Utah. He
will provide you a DVD and written materials that discuss
increasing collections at no cost. He can be reached at
(602) 277-9338.

Welcome New ARCA Members

ARCA extends a warm welcome to our newest Members who
recently joined the association:

* SmartWrap Vehicle Wraps
Tim Hilcove, 623-889-0862

* Ultra Foam LLC
Frans Kuoppala, 602-710-6454

Office for Lease

6623 N. 67th Ave., Glendale, AZ. 85301, Zoned M-1

Yard is 2.12 Acres, office is 1385 sq ft. and can hold up to
13 desks; great for a mid size company looking to grow.

Sheds and steel containers for secure lock up. Wired for
alarm and has security cameras.

If interested call Ron Brown, President of Jim Brown and
Sons Roofing Co at Office - 623-247-9252

Space for Lease

ARCA has two unused offices to lease:
Both are in excess of 115 sq. ft. (13’ x9’)

$400 a month (for each office) includes utilities, desk,
chairs and file cabinets. If interested, contact our office
at 602 335-0133



